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This appeal is mede pursuant to Section 27 of the Bank.o.nd
Corpoxtion Frcnchise Tex Act (Chapter 13, Statutes of 1929, as
EliTl~2ded) frOX the Fiction. of the Frnnchiee Tax Connnissionor (now
succeeded by the Franchise Tax Board) in denying tho claim of
Edward 1,;. Ornitz & Co. , Inc., for n refund of tax in the 1
amount of $479.50 for the tazlble year 1947.

Zdwcrd.::. Qrlritz d.id business 3s a sole proprietor through
December 31, 1945. On JtlSiLlar&r  Ii+, 2946, pursuant to 8 plr;n to
incorporate his busines,?, hL? wiled the Grticles of inccrpor2tion
for -E&Vld~r d 1,:. Ornitz & CJ., Inc., to the Secret?ry of Stete; The-
nrticles were filed by *bile SPCret;:.rr-jr of Stnto on January.17, 1946,
and a certificzte of incorporstion w:::s  issued to Ar,pelfXlt 8t

t h a t  t i m e . App:;lls:nt  asswts, .tpmver,  thet the business oI?gnni-
zstion co;:ducted by Edward I' ,. Ornitz 2s 232 i:2dividur;l priorsto
1946 commenced doin& business ~3 z corporation on January 1, 1946.
Rx.!ceeding, then, on the thcorg that it hzd do~c business in 1946
for c^; full period of tscclve months, Ap_pi::lin,nt incll;ded the income
of the business for the srltire ye:17 1946 in its: franchise tax
rotukn for the t:l:<t::,bj_i:  yz;:irs j-945 ;;.nd, 1947 ::nd me:';surcd its tnx
for those yerrs bry thet incoms,
;c;orz with Secti;n 13(c) of the

Tjlis, it contei-ids, is who11y in
B;,.:nk Find Cor>orntion FTnnchise

c. ',i- sirice its first
t;kl;e"months.

t::.xrible ye:.:r f 1946) LX.=, a period of



under Section ,!+(3) of the &.nk and Corporation E'ranchise Tax
Act Q tax is inmosed on ever;7 ordinar;r business corporction
~~for the ?Jrivilcge  of cxercj_sing its corporate franchises within
this St te& :. ...)' The tax is not on the nere doing of business but
rnthor "017 the ,pivilogu of 'doing buskiess as u corporation.
It is inpoO_pad on the pivilege of using the cornorate rilechar.isfii,
with its consequent advan.toges over other form of doing busi-
?itZSS in this state.!' Z3dwcrd;  Srown 4:; Sons v, 1..cColgan, 53 Cal. lippa
2d 504, 506. TAa questioti then is -V vjhen doTyifiyj_vj_Lege
mist? In our opinion, it is usually the date on which the ’
StEite sanctions its exercise;, Lh this csse that was January 17,
1946, for it was then that L",jgellantPs articles of incorporation
were filed with t?:e Secretary of St,;te and its c0rporLt.e exis-
tchce began. Civil Code; Sobtion  292; now Cor~orntions Code,
Section 308. ye &j&ve, aceordlcgly? thr;t iippllnnt did hot
bring itself within the scope of Scctlon 13(c) i-is doing business
for a full pried of twelvti months during 1946 and that the
positior: of the Cormissionar  -,mst DC susteiricd.
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